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Judicial Review of Administrative
Immigration Decisions

Can the Doctrine of “Ejusdem
Generis” Save It From Extinction?

by David B. Pakula and Lawrence P. Lataif

ntil recently, immigration lawyers took for
granted federal court jurisdiction to review
denials of applications for work visas and
other immigration henefits. Historically, judi-
cial review has served as an important check on the
government’s power to control the entry, presence, and
work authorization of aliens in the United States. With-
out judicial review, unlimited discretion over the fates of
millions of aliens would be vested in the Bureau of Citi-
zenship and Immigration Services (BCIS), which recently
assumed the benefits adjudications duties of the now-
dissolved Immigration and Naturalization Service.!
During the past few years, a line of federal court deci-
sions has called into question the power of federal courts
to review BCIS-type immigration adjudications. The
problem stems from a jurisdiction-limiting provision
enacted by Congress in the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (IIRIRA).?
The provision appears in the midst of a group of statu-
tory provisions limiting judicial review of immigration
decisions made during the process of deporting (“remov-
ing,” according to newly introduced IIRIRA terminology)
aliens who have violated U.8. laws. However, some re-
cent federal court decisions have held that the provision
limits judicial review of immigration decisions affecting
aliens who are not being removed, but are merely seek-
ing to live and work lawfully in the U.S. While not all
courts have ruled against judicial review, if the current
trend continues discretionary immigration decisions
outside the removal context may be on the brink of be-
ing totally shielded from judicial review.
This article examines the provision of the IIRIRA at
the root of the controversy concerning federal court ju-
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risdiction. The authors discuss legal theories, not previ-
ously discussed in the reported judicial decisions, that
may be available to arrest the antireview trend. In par-
ticular, an overlooked rule of statutory interpretation
known as “ejusdem generis” may be crucial in overcom-
ing the government’s jurisdictional defense,

Judicial Review of Immigration
Decisions Before and After the lIRIRA

Before 1996, §106 of the Immigration and Nationality
Act, 8 U.8.C. §1105a, titled “Judicial review of orders of
deportation and exclusion,” governed federal court re-
view of decisions made during deportation and exclusion
proceedings. The overall effect of §106 was to streamline
the review process, Section 106(a) granted exclusive ju-
risdiction to the U.S, courts of appeal to review final or-
ders of deportation. Section 106(b) made habeas corpus
the exclusive vehicle for review of exclusion orders (de-
cisions denying entry into the U.S8.). INS decisions made
during the process of deportation were generally re-
viewed in a single circuit court proceeding following en-
try of the final order of deportation.?

Federal courts held that decisions made outside the
context of deportation proceedings were beyond the scope
of circuit court review under §106{a).?

District courts had subject matter jurisdiction to re-
view such decisions under the Administrative Procedures
Act?

The IIRIRA repealed INA §106, 8 U.8.C. §11056a, and
replaced it with INA §242, 8 U.S8.C. §1252. Like its pre-
decessor, $242, titled “Judicial review of orders of re-
moval,” is designed to streamline judicial review of re-
moval decisions. Section 242(a) provides that exclusive
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During the past few years, a line of federal
court decisions has called into question the
power of federal courts to review BCIiS-type
immigration adjudications.

jurisdiction to review final orders of
removal remains in the cireuit
courts of appeal. Section 242(e) re-
tains habeas corpus review of deci-
sions regarding summary removal
(analogous to “exclusion” under pre-
IIRIRA law). The concept of prevent-
ing piecemeal review of nonfinal
deportation decisions is codified in
the new §242(b)(9). This provision,
which the U.S. Supreme Court has
called a “zipper clause,”® provides
that review of “all questions of law
and fact” arising from removal pro-
ceedings “shall be available only in
judicial review [by the circuit court
of appeal] of a final order [of re-
moval} under this section.”
However, §242 contains new re-
strictions on judicial review of re-
moval orders that are aimed at fur-
ther simplifying and expediting
the removal of aliens. Habeas re-
view of summary removal deci-
sions is severely restricted under
§§242(a)(2)(A) and 242(e). Section
242(f) prohibits federal district
courts from granting classwide in-
junctive relief against the opera-
tion of 8 U.S.C. §§1221-1231,” and
imposes a more difficult “clear and
convineing” standard on aliens seek-
ing injunctive relief in individual re-
moval cases. Section 242(g) elimi-
nates district court jurisdiction to
review the government’s discretion-
ary decisions “to commence proceed-
ings, adjudicate cases, or execute re-
moval orders against any alien.”®

INA §242(a)(2)(B)(ii)'s
Catch-all Phrase

The most controversial jurisdic-
tion-limiting provision of IIRIRA is
§242(a)(2)(B), 8 U.8.C.§1252(aX2)XB),
titled “Denials of discretionary relief;”
which provides:
Notwithstanding any other provision of

law, no court shall have jurisdiction to
review—

{i} any judgment regarding the grant-
ing of relief under section 1182(h),
1182(i), 1229h, 1129¢, or 1255 of this
title,? or

(ii) any other decision or action of the
Attorney General the suthority for
which is specified under this subchap-
ter' to be in the discretion of the Attor-
ney General, other than the granting of
relief under section 1158(a)'! of this title.

Section 242(a)(2)(B) refers to sev-
eral statutory forms of relief that
can be raised both before the com-
mencement of removal proceedings
and during removal proceedings:
212(h)&(i) waivers of inadmissibil-
ity, voluntary departure, adjustment
of status and asylum. In addition, it
refers to one form or relief that can
only be raised during removal pro-
ceedings: cancellation of removal,

Federal courts are divided on the
crucial question of whether
§242(a)(2)(B)(ii)'s catch-all phrase,
“any other [discretionary] decision
or action of the Attorney General
[except asylum]” should be given a
narrow interpretation, as applying
only to decisions made in the con-
text of removal proceedings, or
whether it should be construed
broadly as barring federal court re-
view of all discretionary immigra-
tion decisions. Three U.S. Circuit
Courts of Appeal—the Sixth,'? Sev-
enth,”® and Ninth! circuits—and
four U.8. district courts's have inter-
preted the provision broadly.'s Two
U.S. district courts!” have inter-
preted §242(a)(2)(B)(ii) narrowly,
and two other U.S. district courts'®
have interpreted §242(a)(2}(B)(i)
narrowly, applying an analysis simi-
lar to that used by the courts that
have interpreted §242(a)(2)(B)Xii)
narrowly.

Cases Interpreting

§242(a)(2)(B)(ii) Narrowly
Cases interpreting §242(a}2XB)(ii)

narrowly have found that the title of
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§242, “Judicial review orders of re-
moval,” indicates that Congress in-
tended for §242(a}(2XBXii) only to bar
circuit court review of removal deci-
sions, In Talwar v. INS, 2001 U.8, Dist.
LEXTS 9248 (S.D.N.Y. 2001), a 2001
decision of the ULS. District Court for
the Southern District of New York,
the court stated:

Bection 1252 is entitled “Judicial review
of orders of removal,” suggesting that
[§242(a)(2)(B)(ii)} only limits judicial
review of discretionary decisions in the
context of removal proceedings. While
it is true, as the INS asserts, that the
heading of a section cannof limit the
plain meaning of the text, it is also true
that headings serve as useful tools in

resolving doubt about ambiguities in a
statute.!®

In Shanti, Inc. v. Reno, 36 F. Supp.
2d 1151 (D. Minn. 1999), a 1999 de-
cision of the U.S. District Court for
the District of Minnesota, the court
emphasized the significance of the
title of §242 and held that the de-
nial of an H-1B nonimmigrant peti-
tion is a collateral matter not within
the scope of removal proceedings,
and therefore does not fall within
the purview of §242(a)(2)(BXii):
Removal proceedings are defined in INA
§ 240,8 U.5.C. § 1229a(aX1) as “proceed-
ings for deciding the inadmissibility or
deportability of an alien.” The disposi-
tion of a visa petition has been held to
be a collateral issue not within the scope
of deportation, removal, or exclusion
proceedings . ... The denial of the H-1B
nonimmigrant visa at issue in this case
is therefore a collateral issue outside the
scope of removal proceedings and con-
sequently also outside the reach of the
provisions limiting judicial review set
forth in 8 U.8.C. §1252, “Judicial review
of orders of removal.”™® .

Cases narrowly interpreting
§242(a)2)(B)(ii) alse have found the
legislative history (or its absence) to
be a persuasive factor. These courts
have concluded that if Congress
sought to expand the scope of INA
§106, when replacing it with §242,
there would be some indication of
such an intent in the legislative his-
tory. In its 2000 decision in Mart v.
Beebe, 94 F. Supp. 2d 1120 (D. Or.
2000), the U.S. District Court for the
District of Oregon stated: “Nothing
in the legislative history indicates
that Congress intended, when it re-
placed INA §106 with the new INA



§242, to expand the applicability of
the new section to final INS orders
not involving removal ™

In Talwar, the court stated: “The
legislative history of the IIRIRA re-
fers to the effect of the amendments
on removal proceedings and makes
no mention of visa petitions, sug-
gesting that Congress did not intend
for the provisions of Section 1252 to
reach beyond the context of removal
proceedings,"#

In Mart, the court relied on an
analysis of additional factors not
addressed in Shanti or Talwar. The
court stated that a broad interpre-
tation of §242(a)(2)(B) would “vio-
late the canon that limitations on
jurisdiction are to be narrowly con-
strued.”® In addition, the court
pointed out that a broad interpre-
tation would have the effect of elimi-
nating all judicial review of most
nonremoval adjudications—a result
that could not have been contem-
plated by Congress.? The court also
stated that “[a broad) reading [of
§242(a)(2)(B)] would . . . be Consti-

tutionally problematic because . . .
an alien not subject to deportation
would have no right to judicial re-
view of any INS decision, no matter
how arbitrary or unlawful that de-
cision might be."

Cases Interpreting
§242(a)(2)(B)(ii) Broadly

Cases interpreting §242(a {2} B)(ii}
broadly have dismissed the signifi-
cance of the title of §242, relying on
the general rule that the title of a
statutory section cannot limit the
plain meaning of the text. According
to these cases, §242(a)(2XBXii) is it-
gelf unambiguous, and therefore the
title is of no significance. In a 2002
decision, the U.8. District Court for the
District of Oregon, in Ang Int’l, Inc. v.
Way, 242 F. Supp. 2d 906 (D. Or. 2002),
stated:

[T)he plain meaning of the statutory lan-
guage in §1252(a)}(2){B)(ii) is clear and
unambiguous: No court sghall have ju-
risdiction to review any discretionary
decision of the INS. The statute’s lan-
guage only becomes ambiguous if the
Court examines the title of §1252. The

title of the statute, however, cannot cre-
ate an ambiguity or limit the plain statu-
tory language.®

In addition, the three U.8. court
of appeals decisions that broadly
construe §242(a)(2)(B)(ii) have rea-
soned that, notwithstanding the
title, “Judicial review of orders of
removal,” some of the provisions of
§242 address the district court’s ju-
risdietion over matters that are col-
lateral to the final order of removal.
Therefore, these courts have con-
cluded, the title of §242 was in-
tended to indicate the content of its
provisions only in the most general
manner. In the 1999 decision of the
U.8. Court of Appeals for the Ninth
Circuit in Van Dinh v. Reno, 197 F.
3d 427 (9th Cir. 1999), the court
stated:
Reviewing §1252, which is both compli-
cated and prolific, we see that it ad-
dresses a multitude of jurisdictional is-
sues, including ones that are collateral
to the review of the final order of depor-
tation. See, e.g., §1252(a)(2XBXi) (provid-
ing that “no court” may review certain

of the Attorney General’s discretionary
grants of relief in, inter alia, requesis
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for voluntary departure, cancellation of
removal, and adjustment of status);
§1252(e} (limiting jurisdiction to review
exclusion orders, including habeas re-
view and collateral constitutional chal-
lenges to the validity of the system);
§1262(g) (barring review in transitional
cases of certain discretionary decisions
of the Attorney General in any court and
in any type of action). We conclude that
§1252(aX2)(BXii) is not limited in appli-
cation only to review by the circuit
courts of final orders of removal ¥

In 2002, the U.8. Court of Appeals

for the Sixth Circuit, in CDI Infor-
mation Systems, Inc. v. Reno, 278 F.
3d 616 (6th Cir. 2002), followed Van
Dinh, holding that §242(a)(2)(B)(ii)
barred a district court from review-
ing the INS denial of a request for
an extension of stay as an H-1B non-
immigrant. With regard to the title
of §242, the court concluded:
Given the scope of section 1252, we con-
clude that its title does no more than
indicate the provisions in a general
manner. Therefore, we hold . . . that see-
tion 1252(a)(2)(BXii) is not limited to
discretionary decisions made within the
context of removal proceedings.?

The Sixth Circuit disagreed with
Shanti’s analysis of the legislative
history of ITRIRA, finding that the
absence of any references to non-
removal adjudications in the legis-
lative history did not alter the plain
language of §242(aX2XB)(ii):

[Tihe Shanti decision simply makes too
much of congressional silence. Because
Congress did not, specifically enumerate
H-1B visa extensions in the legislative
history dees not render the plain lan-
guage of section 1252(a)2XBXii) inop-
erative with respect to discretionary
denials of H-1B extensions. In light of
the range of discretionary decisions
made by the Service, it would be unre-
alistic for us to require Congress to ref-
erence each variety in the legislative
history before we would find it encom-

passed within the plain language of
1252(aX2XB)(ii).®

Statutory Context: An
Essential Ingredient in an .
Analysis of §242(a)(2)(B)(ii)
The missing ingredient in all of the
judicial analyses of §242(a)(2XB)ii)
is a thorough and aceurate consider-
ation of statutory context, The U.S.
Supreme Court has stated, “The
meaning—or ambiguity—of certain
words or phrases may only become
evident when placed in context,™®

On another occasion, the Court
stated:

(Tlhe meaning of a statute, plain or not,
depends on context ., .. “Words are not
pebbles in alien juxtaposition; they have
only a2 communal existence; and not only
does the meaning of each interpenetrate
the other, but all in their aggregate take
their purport from the setting in which
they are used.™"

In interpreting the proper scope
of §242(a)(2)(B)(ii), the context in
which the provision appears is cru-
cial. Section 242 is titled, “Judicial
review of orders of removal.” The
various provisions of §242 all deal
in one way or another with elimi-
nating or streamlining the judicial
review of removal decisions. Subsec-
tions {(a) through (g) all deal with
aspects of removal proceedings, as
reflected in the headings: (a) “Appli-
cable provisions [of chapter 158, of
Title 28, regarding exclusive juris-
diction in the circuit courts to review
final orders of removall®; (b} “Re-
quirements for review of orders of re-
moval”; (¢} “Requirements for [the
circuit court] petition”; (d) “Review
of final orders [of removal]”; (e) “Ju-
dicial review of orders under section
1225(b)(1} {summary removall”; (f)
“Limit on injunctive relief {enjoining
the operation of § U.S.C, §§1221-
1231, dealing with “Inspection, Ap-
prehension, Examination, Exclusion,
and Removal”]; (g) “Exclusive juris-
diction fin the circuit courts to review
Attorney General’s decisions to com-
mence proceedings, adjudicate cases,
or execute removal orders].”

Section 242(a} contains two para-
graphs: 1) “General orders of re-
moval,” setting forth the general
provision for circuit court review of
final orders of removal, other than
orders of summary removal of arriv-
ing aliens; and 2) “Matters not sub-
ject to judicial review.” Paragraph
(2) contains three subparagraphs:
(A) “Review relating to section
1225(b}1) [summary removal]”; {B)
“Denials of discretionary relief [from
removal]”; and (C) “{Final] Orders
[of Removal] against criminal
aliens.”

As the headings suggest,
§8242(a)(2)(A),(B)&(C) deal with
removal decisions that are not sub-
ject to judicial review. Section
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242(a)(2)(A) provides that “no court
shall have jurisdiction to review”
summary removal decisions, aside
from the limited habeas corpus re-
view authorized in subsection (e).
Section 242(a)(2)(B), titled “Denials
of discretionary relief,” provides
that “no court shall have jurisdic-
tion to review” decisions denying
212(h)&(i) waivers of inadmissibil-
ity, cancellation of removal, volun-
tary departure and adjustment of
status, and “any other [discretion-
ary] decision” of the attorney gen-
eral, other than asylum. Section
242(a)(2)(C) provides that “no court
shall have jurisdiction to review”
final orders against aliens who are
removable by reason of having com-
mitted certain criminal offenses.
Since the circuit court is the only
court with jurisdiction to review fi-
nal orders of removal, §242(a}{2}(C)
means simply that the circuit court
does not have jurisdiction to review
the removal of aliens who have com-
mitted the enumerated criminal of-
fenses,

The main thrust of §242 is to
avoid piecemeal review of removal
decisions. It accomplishes this goal
by consolidating review of removal
decisions in a single circuit court
proceeding, or in a single district
court habeas proceeding to review
summary removal orders, In addi-
tion, §242 streamlines the removal
of aliens by restricting district court
review of certain removal decisions.
For example, §242(f) limits claims
for injunctive relief against the op-
eration of provisions of the INA that
deal with the “inspection, apprehen-
sion, examination, exclusion, and
removal” of aliens, since district
court suits seeking such relief can
be used by aliens to delay their re-
moval. Along the same lines, §242(g)
eliminates district court challenges
to the government’s discretionary
decisions to commence removal pro-
ceedings, adjudicate removal cases
and execute removal orders.

Viewing the commeon thread con-
necting all of the various provisions
of §242 compels the conclusion that
§242(a)(2)(B)}(ii} was intended to re-
fer to immigration decisions made
in the context of removal proceed-



ings. It would be anomalous for Con-
gress to bury a provision wiping out
judicial review of all nonremoval
immigration decisions in the midst
of a statutory section addressing
judicial review of removal decisions.
Barring district court review of de-
nials of visa petitions and exten-
sions of stay, for example, would not
streamline the process of removing
aliens. The aliens affected by such
adjudications are not even in re-
moval proceedings, and the aliens’
employers and family members
whose petitions have been denied
can never be put into removal pro-
ceedings.

Statutory context provides a miss-
ing link in the Shanti analysis. The
title of §242 is relevant because it
sheds light on an ambiguity in
§242(a)(2XB)(ii). That ambiguity is
created not by §242's title, as Shanti
suggests, but by the context in which
§242(a)(2)(B)(ii) appears. Viewed in
isolation, §242(a){2)(B)(ii) is suscep-
tible to a broad interpretation, ac-
cording to which all discretionary
immigration decisions are shielded
from judicial review. However,
viewed in the context of a statute
governing judicial review of removal
decisions, the provision should be
interpreted narrowly as applying
only to discretionary decisions made
in the context of removal proceed-
ings.

Likewise, a proper consideration
of statutory context refutes the CDI
Information Systems and Van Dinh
analyses. These cases reason that
the title of §242 was not intended
to limit the scope of its provisions
to review of the final order of re-
moval, since some of §242’s provi-
sions limit collateral district court
review. However, the provisions of
§242 restricting district court review
are all directly related to removal
proceedings, with the common goal
of streamlining the process of re-
moving aliens. For example, §242(D
limits suits to enjoin the operation
of removal procedures, and §242(g)
eliminates district court review of
certain removal decisions. These
provisions are all inextricably inter-
twined with the review of removal
decisions and they only affect aliens

who are in removal proceedings.

Novel Approach: Doctrine
of Ejusdem Generis

None of the cases interpreting
the scope of §242(a)(2){BXii)'s
catch-all phrase, “any other [dis-
cretionary] decision of the attorney
general [except asylum],” has ex-
plored the doctrine known as “gjus-
dem generis,” which can be deter-
minative in interpreting the scope
of such catch-all phrases. The au-
thors submit that ejusdem generis,
which has been sanctioned by the
U.S. Supreme Court and many U.S.
courts of appeal since 1939, may
be the key to a proper interpreta-
tion of §242(a)(2)(B)(ii).

According to the rule of “ejusdem
generis,” general terms in a statute
following specific ones ordinarily are
limited to matters similar to those
specified.??

Where general words follow the enu-
meration of particular classes of peraons
or things, the general words, under the
rule or maxim of construction known as
“ejusdem generis,” will be construed as

applicable only to persons or things of
the same general nature or class as
those enumerated, unless an intention
to the contrary is clearly shown . . ..
The rule finds application and has fre-
quently been applied where such terms
as “other,” “any other,” “others,” or “ath-
erwise,” or “other thing” follow an enu-
meration of particular classes, and
where this occurs such words are to be
read as “other such like,” and are con-
strued to include only others of the like
kind or character.®

The rule applies when the follow-
ing conditions exist:
(1) the statute contains an enumeration
by specific words; (2) the members of the
enumeration constitute a class; (3) the
class is not exhausted by the enumera-
tion; (4) a general term follows the enu-
meration; and (5) there i3 not clearly
manifested an intent that the general
term be given a broader meaning than
the doctrine requires.®

Courts have used ejusdem generis
to limit the scope of catch-all
phrases, like the one found in
$242(a)(2)(B)ii), that are seemingly
boundless when viewed in isolation
from their surrounding text. In Gar-
nerv. Louisiana, 368 U.S. 157 (1961),
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Federal court review of decisions of the BCIS
serves not only 1o correct abuses of discretion
when they occur, but also to deter careless
and improper agency action.

the U.S. Supreme Court invoked the
doctrine of gjusdem generis to limit
the scope of a eriminal statute de-
fining a “breach of the peace.” The
statute enumerated six specific acts
degcribing tumultuous and disrup-
tive behavior, such as “engaging in
a fistic encounter,” and “using . . .
unnecessary loud, offensive, or in-
sulting language.” The list of six acts
was followed by a concluding catch-
all phrase: “or . . . any other act in
such a manner as to unreasonably
disturb or alarm the public.” The
Court Iimited the catch-all phrase,
in accordance with the ejusdem
generis rule, to cover other forms of
violence or loud and boisterous con-
duct not already listed.®

A number of decisions of the U.S.
Court of Appeals for the 11th Cir-
cuit (as well as other U.S. courts of
appeal) have used ejusdem generis
to limit the scope of statutory catch-
all phrases. In a 2000 decision, the
1ith Circuit relied on ejusdem
generis in holding that the seem-
ingly broad statutory authorization
for a court to award “such legal re-
lief. .. as may be appropriate,” in a
retaliatory discharge case, did not
include the authority to award pu-
nitive damages, in view of the
statute’s enumeration of specific
forms of compensatory damages,
namely employment, reinstatement,
promotion, lost wages, and liqui-
dated damages.®

In a 1991 decision, the 11th Cir-
cuit held that the catch-all phrase
“or otherwise disciplined,” in a stat-
ute safeguarding union members
against improper disciplinary action
by the union, was limited to actions
similar in kind to those described just
before it—fine, expulsion, and suspen-
sion—and therefore did not include
union members’ forfeiture of voting
and nomination rights based on their
loss of good standing status.®

In 1989, the 11th Circuit held that
a mechanic at a coke plant did not
meet the definition of a “miner” un-
der the Black Lung Benefits Act,
where the catch-all phrase “and
such other work of preparing such
coal as is usually done by the op-
erator of a coal mine,” did not in-
clude the mechanic’s performance of
washing and crushing at the coke
plant, in view of the preceding enu-
meration of specific types of work
occurring on a coal mine site.® In
another 1989 decision, the 11th Cir-
cuit held that the statutory catch-
all phrase “and other local condi-
tions” did not include local
conditions created by a local zoning
ordinance, in view of the preceding
restrictive term “climate,” and
therefore the Miami Heart Institute
could not shorten the useful life of
three facilities it replaced as a re-
sult of a zoning ordinance in order
to recover unreimbursed costs from
Medicare.*

With regard to the interpretation
of §242(a){2)(B)(iiYs catch-all
phrase, “any other [discretionary]
decision,” all of the conditions exist
for the application of ejusdem
generis. Section 242(a)(2)(B) con-
tains an enumeration by specific
statutory references. The members
of the enumeration constitute a
class consisting of specific forms of
discretionary relief that can be
raised during removal proceedings
as forms of relief from removal. In-
cluded in the class are the follow-
ing: 212(h) and (i) waivers, cancel-
lation of removal (which can only be
raised during removal proceedings),
voluntary departure, adjustment of
status and asylum * The class is not
exhausted by the enumeration,
since there are several additional,
unmentioned forms of relief that can
be raised during removal proceed-
ings as grounds for relief from re-
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moval.*' The catch-all phrase “any
other decision or action of the attor-
ney general” follows the enumera-
tion. Finally, there is no clear ex-
pression of intent for the catch-all
phrase to have a broader meaning
than that of the specifically enumer-
ated items.

Applying the doctrine of ejusdem
generis, $§242(a)(2)(BX(ii) should be
limited to precluding judicial review
only of discretionary denials of re-
lief that can be raised during re-
moval proceedings as relief from
removal, in view of the specific enu-
meration of relief in §242(a)(2)(B).
Ifthe U.8. Supreme Court addresses
the scope of §242(a)(2)(B)(11), we feel
certain it will apply ejusdem generis
in its analysis.

Conclusion: The Way Our
Government's Democratic
Processes Should Work

The right to sue the BCIS in fed-
eral court is of inestimable impor-
tance, Federal court review of de-
cisions of the BCIS serves not only
to correct abuses of discretion
when they occur, but alse to deter
careless and improper agency ac-
tion in the first instance. That is
the way our government's system
of checks and balances is supposed
to work.

The CDI Information Systems
interpretation of §242(a}(2)(B)(ii), if
followed by other U.S. courts of ap-
peal, circumvents the normat demo-
cratic processes of our government.
Congress may or may not have the
power, within constitutional limits,
to deprive millions of foreigners of
judicial review in their first encoun-
ters with U.S. democracy. If Con-
gress were to consider stripping fed-
eral courts of jurisdiction over all
immigration decisions, the public
policy issues would be thoroughly
aired by our elected representatives.
If enacted, the constitutionality of
such a provision would be tested in
the courts. However, it would be
most unfortunate if a sweeping ju-
risdictional bar against judicial re-
view of all immigration decisions
came into existence through errone-
ous judicial interpretations of
§242(a)(2)(BXiD). Q



! On March 1, 2003, the INS's admin-
istrative, gervice, and enforcement func-
tions were transferred to the new De-
partment of Homeland Security. Under
the DHS, border protection, inspection,
investigation, and enforcement will be
handled by the Bureau of Customs and
Border Protection and the Bureau of
Immigration and Customs Enforce-
ment. The BICE assumed the INS’ en-
forcement functions, as required by the
Homeland Security Act, Pub. L. No.
107-296, 116 Stat. 2135, codified prima-
rily at 6 U.8.C. §101 et seq. Under the
HSA, services and benefits will be ad-
ministered by the Bureau of Citizen-
ship and Immigration Services
(“BCIS"). The BCIS has assumed all
immigration service functions previ-
ously performed by the INS, including
the adjudication of immigrant visa pe-
titions, naturalization petitions, asylum
and refugee applications, and adjudica-
tions performed at INS service centers.
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deals with immigration enforcement
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to adjustment of status.
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ter II of Chapter 12 of Title 8, covering
§§1151 through 1379, and encompass-
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sions interpreted §242(a)(2}BXii)
broadly and held that it bars district
court habeas review of discretionary de-
cisions made by the district director
while the alien is in removal proceed-
ings. Avramenkov v. INS, 99 F. Supp.
2d 210 (D. Conn. 2000); Curri v. Reno,
86 F. Supp. 2d 413 (D.N.J. 2000). How-
ever, these cases are no longer valid in
view of the U.S. Supreme Court’s deci-
sion in INS v. St. Cyr, 533 U.S. 289
(2001), in which the Court held that
§242 does not bar habeas corpus review
because the term “review,” as used in
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§242(a)(2)(B)(ii), and dealt with other
§242 provisions that use the term “re-
view” when restricting federal court ju-
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$242(a)}(2)(B)(ii), so that even when
broadly interpreted, the provision
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v. Kim, 123 8. Ct. 1708 (2003), in which
the Supreme Court held that a provi-
sion restricting judicial review of the
Attorney General'’s discretionary deci-
sions regarding detention and release
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detention without bail.
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1151 (D. Minn. 1999); Talwar v. INS,
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2001). A third district court, in an un-
reported decision, also interpreted the
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America v. INS, No. 02-1297 (D.D.C.
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nary injunction).
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review of adjustment of status denials
by the BIA in removal proceedings).
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3 United States v. Baranski, 484 F. 2d
556, 566 (7th Cir. 1973), quoting 82
C.J.8. Statutes §332b, at 658, 662
(1953).
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* Qarner, 368 U.S. at 168,
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* The reference to asylum appears at
the end of §242(a)(2){B)(ii) as an excep-
tion, but nonetheless ig part of the list
of items of discretionary relief that are
set forth in §242(a)(2)(B).

4 See 8 C.ER. § 240.11; Matsuk v. INS,
247 F. 3d 999 (9th Cir. 2001) (holding
that §242(a)(2}(BX)ii) bars circuit court
review of the discretionary denial of
withholding of removal during removal
proceedings).
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